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Dear Mr. Paszkowski:
Shute, Mihaly & Weinberger LLP submits these comments on the
Tuolumne County General Plan Update Draft Environmental Impact Report (DEIR) on
behalf of the Central Sierra Environmental Resource Center (CSERC). Our review of the
DEIR reveals serious violations of the California Environmental Quality Act (CEQA)
(Public Resources Code $ 21000 et seq.) and CEQA Guidelines (California Code of
Regulations, title 14 $ 15000 et seq.).

This General Plan update will determine the shape of growth in Tuolumne
County for decades to come. It will guide protection of the County's precious
environmental resources, conservation and development of new housing, development of
infrastructure, and other critical land use decisions. Thus, decisionmakers and the public
need to make crucial decisions regarding the General Plan based on robust information,
not on a narrow, pro-development version of the facts.
CSERC staff has participated actively in various General Plan revision
committee meetings, public open house sessions, and workshops presented for County
offioials and interested County residents. During those opportunities for input, CSERC
emphasized that strengthening General Plan protection for natural resources, open space,
water resources, scenic values, and air quality would provide long-term benefits for the
local economy and for scenic values tied to tourism. Nonetheless, County officials and
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building industry interests have advocated for weakening any conservation policies that
exceed the absolute minimum requirements mandated by state and federal law. This
focus on minimizing protective measures is reflected in the proposed General Plan update
and the DEIR. Indeed, in many instances, the proposed General Plan update weakens the
protections afforded by the existing Plan. As evidenced by the numerous admitted
significant unavoidable impaòts, the update will create long-term environmental damage,
affecting residents and future generations throughout the region.
The EIR is "the heart of CEQA." Laurel Heights Improvement Ass'n v.
Regents of Uníversity of Caliþrnia (1988) 47 Ca1.3d376,392 (citations omitted) (Laurel
Heights f . It is an "environmental 'alarm bell"'that alerts the public and responsible
officials to environmental changes before they reach "ecological points of no retvm." Id.
(citations omitted). The EIR is also intended to hold public officials accountable by
"demonstrat[ing] to an apprehensive citizenry that the agency has, in fact, analyzed and
considered the ecological implications of its action." Id. (citations omitted).
'Where,

EIR fails to fully and accurately inform decisionmakers, and the public, of the environmental consequences of proposed actions, it does
not satisff its basic goals. Pub. Resources Code $ 21061 ("The purpose of an [EIR] is to
provide public agencies and the public in general with detailed information about the
effect that aproposed project is likely to have on the environment; to list ways in which
the significant effects of such a project might be minimized; and to indicate alternatives
to such a project.").
as here, an

Our comments on the Notice of Preparation of the EIR urged the County to
complete a robust environmental review of the General Plan update and to analyze
alternatives that promote conservation and rural values. The DEIR fails to do either.

As set forth in -åte detail below, it is our opinion that the DEIR does not
comply with the requirements of CEQA. In numerous instances, the DEIR fails to
thoroughly assess the impacts deemed to be significant and unavoidable or to identiff all
feasible mitigation measures to reduce the severity of the impacts. It also fails to fully
analyze potentially significant effects and to consider any alternatives that could reduce
the signif,rcant environmental impacts of the General Plan update.
The pervasive flaws in the document demand that the County revise and
recirculate the DEIR to provide the public an accurate assessment of the environmental
issues at stake, and a mitigation strategy-developed before General Plan approval-that
fully addresses the significant impacts of the proposed General Plan update.
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I.

The DEIR Inadequately Analyzes Alternatives to the Proposed Update.

Analysis of alternatives lies at the oocore" of an EIP.. Cítizens of Goleta
Valley v. Bd. of Supervisors ( 1990) 52 Cal.3d 553, 564. CEQA's central mandate is that
"public agencies should not approve projects as proposed if there are feasible alternatives
or feasible mitigation measures available which would substantially lessen the significant
environmental effects of such projects." Berkeley Keep Jets Over the Bay Com. v. Bd. of
Port Comrs. (2001) 9l Cal.App.4th 1344,1354 (quoting Pub. Resources Code $ 21002);
CEQA Guidelines $ 15126.6(b).Indeed, courts have repeatedly emphasized that the
purpose of an EIR includes identification of alternatives to the project. Watsonville Pilots
Assn. v. Cíty of Watsonville (2010) 183 Cal.App.4th 1059, 1089. "Without meaningful
analysis of alternatives in the EIR, neither the courts nor the public can fulfill their proper
roles in the CEQA process." Laurel Heights 1,47 Cal3d ar 404.

An EIR therefore must analyze a "reasonable raîge" of alternatives to the
proposed project. CEQA Guidelines $ 15126.6(a); Laurel Heights 1,47 Cal.3d at 404. To
be "reasonable," these alternatives must provide enough variation from the proposed
project "to allow informed decisionmaking" regarding options that would reduce
environmental impacts. Laurel Heights 1,47 Cal.3d at 404-05. Courts have repeatedly
invalidated EIRs where, as here, they fail to analyze feasible alternatives that could
reduce a project's primary, significant impacts. See, e.g., Watsonvílle Pílots, 183
Cal.App.4th at 1089-90 (EIR deficient for failing to include reduced development
alternative that would avoid or lessen growth-related significant impacts); Habítat &
l(atershed Caretakers v. Cíty of Santa Cruz (2013) 213 Cal.App.4th 1277,1285, 1305
(invalidating EIR that failed to discuss any feasible alternative that would lessen the
project's water supply impact).
The County must carefully consider alternatives, because the proposed
Project would, at a minimum, result in Class I (significant/unavoidable) impacts to
agricultural resources, transportation and circulation, and recreation. DEIR at.6-24. The
DEIR's analysis of alternatives is insufficient under CEQA, because the document does
not incorporate feasible alternatives that would reduce these significant impacts. CEQA
Guidelines $ 15126.6(c); Citízens of Goleta Valley,52 Cal.3d at 566. Worse, all the
alternatives that the DEIR does analyze would pose more harm to agricultural resources
and transportation and circulation than the proposed General Plan update. DEIR at 6-24.
This runs directly against CEQA's mandate.
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A.

The Alternatives in the DEIR Were Set Up to Fail.

The DEIR states the General Plan update "has been formulated to reflect
the preferred growth scenario (the Distinctive Communities Growth Scenario of the
Tuolumne Tomorrow Blueprint)." DEIR at ES-l. This approach led to the inclusion of
the following objective in the DEIR: 'oEach community will contain a well-defined,
cohesive, and compact community built around an appropriately-scaled urban core and
community gathering places. The size of each community will be based on a locally
defined urban development boundary area as well as a defined community boundary."
DEIR at ES-2.

Every alternative considered in the DEIR appears to have been crafted in a
manner that would ensure its rejection for failure to meet this distinctive communities
objective. The alternatives analyzed in the DEIR are all "growth scenarios identif,red
through the . . . Blueprint process." DEIR at ES-3. Since these alternative scenarios were
already rejected in the Blueprint process, this circular approach meant that each scenario
would be improperly "rejected out of hand" in the DEIR's alternatives analysis, precisely
because it is not the distinctive communities growth scenario. See N. Coast Rivers All. v.
Kav'amura (2015) 196 Cal.Rptr.3d 559, 574; DEIR at 6-23.
The DEIR includes no alternatives that use a distinctive communities
approach with environmentally protective modifications. Instead, it is incorrectly
assumed throughout the DEIR that the County is not required to consider alternatives
beyond those identified through the Blueprint process. See, e.g., DEIR at ES-3, 6-1. This
ooreasonable
range" of alternatives that CEQA requires. See Watsonville Pilots,
is not the
183 Cal.App.4th at 1089-90.

B.

The DEIR Must Analyze Alternatives that Could Reduce Impacts.

The DEIR must consider alternatives that could actually lessen the
significant impacts of the General Plan update. Berkeley Jets,9I Cal.App.4th at 1354;
Cíty of Redlands v. County of San Bernardíno (2002) 96 Cal.App.4th 398, 409 ("an
evaluation of a first phase-general plan amendment must necessarily include a
consideration of the larger project, i.e., the future development permitted by the
amendment"). The County cannot be relieved of its obligation to conduct comprehensive
environmental review simply because the Counfy prefers a certain approach to
developmenf. See N. Coast Rívers,196 Cal.Rptr.3d at 575 (invalidating a program EIR
because an "artificially narrow" objective precluded consideration of alternatives). The
DEIR provides no reasonable explanation as to why alternatives that could reduce the
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inevitable damage from the General Plan update were not proposed. Because the DEIR
fails to analyze any pofentially feasible alternative that could avoid or lessen significant
impacts, it fails to comply with CEQA. Habitat and Watershed Caretakers,2l3
Cal.App.4th at 1305. See also CEQA Guidelines $ 15126.6(b); Centerþr Biologîcal
Diversíty v. County of San Bernardíno (2010) 185 Cal.App.4th 866, 884-85 (agency
failed to demonstrate that a suggested alternative was infeasible).

A reasonable and informative range of alternatives would include
alternatives that could reduce the significant impacts to agricultural resources, recreation,
and transportation and circulation (as well as any other significant impacts that would
have been identified in the DEIR if it complied with the requirements outlined below).
Thus, the County must take steps to identify alternatives that will reduce the significant
impacts of the General Plan update.
Numerous potential alternatives could reduce the significant environmental
impacts of the General Plan update. For example, a Modified Public Services Altemative
designed to directly reduce new development outside defined communities could achieve
compact growth with fewer significant environmental impacts.,See DEIR at6-9. Under
o'non-urban development
the General Plan update as proposed,
[would] continue to be
allowed in the rural areas of the County." DEIR at2-4.In contrast, a Modified Public
Services Alternative would balance the development incentives for defined communities
in the proposed General Plan update with development disincentives that would
proactively minimize development in rural areas. Such an alternative would be more
likely to actually "channel" development to the defined communities and reduce impacts
to natural resources and agricultural land. See DEIR at 6-23 (Public Services Alternative
"could be considered environmentally superior" if it were structured more like the
Distinctive Communities Growth Scenario).
The DEIR could also consider an Existing Capacity Alternative that
accommodates predicted growth without the growth incentives included in the proposed
Land IJse Element. The County currently has more than 8,000 vacant, buildable parcels
that could accommodate projected growth without converting additional land for
development. The DEIR also acknowledges that nearly a third of the dwellings in the
County are vacant. DEIR at 4.12-1. The County could incorporate policies into the Land
Use Element that prioritize 'orenovation and reuse of underused or vacant parcels,
industrial sites, buildings, and shopping centers." See, e.g., Calaveras County 2014 Draft
Land Use Element at LUl9, avaílable at
http://bos.calaverasgov.us/Portals/bos/Docs/BCC-SupplementalDocs/Planning-Cornmiss
ion/Genenlo/o2APIanl2o/o20Lando/o20UseYo20l2-18-ï4.pdf .Instead, the current proposal
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strongly encourages development in certain areas, without seeking to fill the numerous
empty and under-occupied structures in the County first. In particular, the proposed
density bonus for aligning approved undeveloped projects with the Distinctive
Conrmunities Growth Scenario's increased residential densities would encourage growth
where it is not needed. See Proposed General Plan (PGP) at l-6. Such policies and
incentives must be assessed in light of the existing environment, and an Existing Capacity
Alternative could reduce the significant environmental impacts of the County's pro-urban
development approach.

Finally, a Conservation Alternative that prioritizes protection of the area's
resources and character when considering development proposals would reduce the
impacts of the General Plan update. In a Conservation Alternative, the protection of
natural, agricultural, and cultural resources and recreational access would have high
priority. This alternative would also require that new structures and improvements be
integrated with the surrounding environment to the greatest possible extent to maintain
the character of the community. While emphasizing protection of natural, agricultural,
and cultural resources and recreation, a Conservation Alternative could also be designed
to allow for appropriate growth and development within and adjacent to defined
"distinctive" communities. But a Conservation Alternative would not contain policies or
implementation programs that reduce protection for oaks or biological resources. See,
ø.g., DEIR at 4.4-33 (noting 644 aqes of oak woodland habitat may be lost, even under a
proposed revision to the General Plan update). Instead, a Conservation Alternative would
contain disincentives for (or restrictions against) new subdivisions or parcels and
devclopment proposed in rural or agricultural areas.
Any of these alternatives would be environmentally superior to the
proposed General Plan update. See CEQA Guidelines $ 15126.6(e)(2); DEIR at 6-22 to
6-23. The DEIR must address them. See CEQA Guidelines $ 15126.6(a).

il.

The DEIR Fails to Identify and Analyze Potentially Significant Impacts.

Thorough identification and discussion of a proposed project's potential
environmental impacts is a necessary first step in CEQA review. ,See CEQA Guidelines
ç 15126.2(a) ("An EIR shall identiff and focus on the significant environmental effects
of the proposed project."). Identification and assessment of impacts in an EIR must
effectuate the fundamental purpose of CEQA: to "inform the public and responsible
officials of the environmental consequences of their decisions before they are made."
Laurel Heights Improvement Assn. v. Regents of the University of Califurnía, 6 Cal.4th
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(Laurel Heights 11). To do so, an EIR must contain facts and analysis, not just
an agency's bare conclusions. Citízens of Goleta Valley,52 Cal.3d at 568.

An effect will normally be found significant if it exceeds a threshold of
CEQA
Guidelines $ 15064.7(a); Protect the Historic Amador Waterways v.
significance.
Amador Water Agency (2004) 116 Cal.App.4th 1099,1109. However, a threshold cannot
o'automatic determinant" of significance and cannot "foreclose the
be used as an
consideration of other substantial evidence" thattends to show an effect might be
significant. CEQA Guidelines $ 15064.7(a); Amador þI/aterways, | 16 Cal.App. th aÍ
1108-09.

The DEIR improperly concludes that some potentially significant impacts
do not require mitigation, and it wholly neglects other potential impacts. The County
must remedy these shortcomings by addressing all critical aspects of the General Plan
update, including probable environmental impacts associated with proposed updates to
the Natural Resources, Land Use, and Agricultural Resources Elements.

A.

Impacts of the General Plan Update Must Be Analyzed in Detail Now.

CEQA requires a program EIR to provide in-depth analysis of a project,
looking at effects "as specifically and comprehensively as possible." CEQA Guidelines
$ 15 168(a), (cX5). Indeed, because it looks at the big picture, a program EIR must
provide oomore exhaustive consideration" of effects and alternatives than can be
accommodated by an EIR for an individual action. CEQA Guidelines $ 15168(bXl). It
must consider "cumulative impacts that might be slighted by a case-by-case analysis."
CEQA Guidelines $ 15168(bX2).
Further, it is only at this early stage that the County can design wideranging measures to mitigate County-wide environmental impacts. ,See CEQA Guidelines
$ 15168(b)(a) þrogram EIR "[a]llows the lead agency to consider broad policy
alternatives and program wide mitigation measures at an early time when the agency has
greater flexibility"). A program EIR is not a device to be used for defening analysis of
significant environmental impacts. Stoníslaus Natural Heritage Project v. County of
Stanislaus (1996) 48 Cal.App.4th 182,199. Rather, it is an opportunity to analyze
impacts common to a series of smaller projects, in order to avoid repetitious analyses.

A general plan, as the "constitution for all future development," dicfates the
location and type of future development. Endangered Habítats League, Inc. v. Cty of
Orange (2005) 13 I Cal.App.4th 777 , 782. This means that an EIR for a general plan must
SHUTE, MIHALY

(r-tytEtNBERGERup

Adam Paszkowski
February 2,2016
Page

I

take into account all of "the future development permitted by the [general plan]." City of
Redlands, 96 Cal.App.4th at 409 (citation omitted). See also Cíty of Cormel-By-The-Sea
v. Bd. of Supervísors (1986) 183 Cal.App.3d 229,245.
Thus, it is particularly important that the DEIR for the General Plan update
analyze the impacts of the complete level of development it is authorizing now, rather
than deferring that analysis to a later point when individual specific projects are
proposed. This General Plan update would generally allow an increase in development
throughout the County, and specif,rcally encourage development in, as well as adjacent to,
five known communities. PGP at l-4; DEIR at 4.10-4 ("The existing urban development
boundaries may be expanded to allow dense growth to occur near existing community
nodcs."). The "programmatic" nature of this DEIR is no excuse for its lack of detailed
analysis of these changes.
Indeed, the DEIR grossly misconstrues the requirements of a program EIR
by repeatedly asserting that because the exact nature and location of the Plan's build-out
are unknown, it is impossible to analyze the Plan's impacts in detail. See e.g., DEIR at
4.4-21. For example, the DEIR attributes its insufficient analysis of special status species
to its "programmatic nature." DEIR at 4.4-22. The County is potentially home to I77
special status species, some of which'oare expected to be encountered" if development
proceeds as permitted by the proposed General Plan update. DEIR at 4.4-22 to 4.4-23
(species include the threatened California red-legged frog and many protected nesting
birds). The County is also home to critical habitat for eight species. DEIR at4.4-l3.The
geographic location of the five specific communities targeted for development is known,
and the DEIR acknowledges that impacts to special status species are most likely near the
communities targeted for development, "where build-out is expected to occur within or
adjacent to natural habitats such as at urban fringe areas." DEIR at VII, l-I,4.4-22.
Nonetheless, the DEIR fails to provide detailed analysis of the populations of special
status species near these communities.

The DEIR for the General Plan update falls far short of the "exhaustive
consideration" that CEQA requires in a program EIR. CEQA Guidelines $ I 5 168(bX 1). It
must consider all impacts to the County's special status species, habitats, and other
County resources that "might be slighted by a case-by-case analysis." See CEQA
Guidelines $ 1 5 168(bX2).
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B.

The DEIR Improperly Relies on Unenforceable and Noncommittal
General Plan Policies and Programs to Avoid Significant Impacts.

The lead agency must adopt any feasible mitigation measure that can
substantially lessen the project's significant environmental impacts. Pub. Resources Code
g 21002; CEQA Guidelines $ 15002(aX3). In doing so, the lead agency must "ensure that
feasible mitigation measures will actually be implemented as a condition of development,
and not merely adopted and then neglected or disregarded." Federatíon of Hillsíde &
Canyon Assns. v. Cíty of Los Angeles (2000) 83 Cal.App.4th 1252, 126l (italics omitted).

Two major problems permeate the DEIR's analysis of potential mitigation
measures. First, it conflates policies and programs from the General Plan update with
mitigation measures, and this results in failure to identiff numerous potential significant
environmental impacts. Second, many proposed measures are too vague to meet CEQA's
mitigation requirements.

1.

The DEIR Must Not Substitute Proposed General Plan Policies
and Programs for Mitigation Measures.

An EIR must "separately identiff and analyze the significance of
impacts . . . before proposing mitigation measures." Lot'us v. Dept. of Transportation
(2014) 223 CaL\pp.4th 645,658. When an agency folds discussion of mitigation into
discussion of the project and impacts, this "subverts the purposes of CEQA," because it
results in omission of "material necessary to informed decisionmaking and informed
public participati on." I d.
ln Lotus, the court invalidated an EIR for a highway broadening project,
because the agency failed to analyze mitigation measures separately from impacts.Id.
The EIR identified the primary environmental impacts of the project as potential damage
to structural root zones of redwood trees near Highway 101 . Id. at 649.It also described
"Avoidance Minimization andlor Mitigation Measures" thathad been incorporated into
the project.Id. at 650. The finding in the EIR that impacts were not significant was
"explicitly premised on [those] mitigation measures." Id. at 651. "By compressing the
analysis of impacts and mitigation measures into a single issue, the EIR disregard[ed] the
requirements of CEQA." Id. at 656. The court refused to allow this practice, because
when an EIR does not properly partition these issues, it "precludes both identification of
potential environmental consequences arising from the project and also thoughtful
analysis of the sufficiency of measures to mitigate those consequençes." Id. at 658.
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The DEIR for the General Plan update violates the Lotus rule repeatedly.
The project description states that "fb]ecause many of the goals, policies, and
implementation programs are specifically intended to mitigate the environmental effects
associated with future growth in the County, they are discussed as part of an overall
mitigation strategy, where applicable, for a given issue." DEIR at2-5. Accordingly, the
DEIR's conclusion that many impacts will not be significant are "explicitly premised" on
General Plan policies that the DEIR claims will "reduce" environmental impacts, in
direct violation of Lotus. See 223 Cal.App.4th at 651 .

For example, in the discussion of impacts to special status species, the
DEIR states that implementation of General Plan policies and programs "would reduce
impacts to special status species to a less than significant level." DEIR at 4.4-26. Rather
than considering a full range of potential mitigation measures for impacts to species, the
DEIR simply states, "[a]dditional mitigation beyond adherence to applicable proposed
General Plan policies and implementation programs is not required as impacts would be
less than significant." DEIR at4.4-26.

Similarly, two climate change impacts have no mitigation analysis, because
ooreduce" greenhouse gas
the DEIR relies on General Plan policies and programs to
(GHG) emissions. DEIR at 4.7-12 to 4.7-13 (compliance with Implementation Program
lz.E.l would reduce impacts from construction activities to less than significant, so no
mitigation required), 4.7-13 to 4.7-16 (policy in Air Quality Element and program that
requires project-level GHG mitigation measures would reduce GHG emissions from area
sources to less than signif,rcant level, so no mitigation required).
These are precisely the types of compressed conclusions that Lotus
prohibits, because they lead to the omission of "material necessary to informed
decisionmaking and informed public participation." See 223 Cal.App.4th at656,658. The
revised DEIR must separately identif,i potential environmental impacts before analyzing
possible mitigation measures.

)

The DEIR Violates CEQA by Concluding Vague Mitigation
Measures Will Suffice.

Further, mitigation measures proposed in an EIR must be "fully
enforceable" through permit conditions, agreements, or other legally binding instruments
that will ensure the measures are actually implemented-not merely adopted and then
disregarded. Pub. Resources Code $ 21081.6(b); CEQA Guidelines $ 15l26.a@)Q);
Anderson First Coalition v. City of Anderson (2005) 130 Cal.App.4th 1173, I 186-87;
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Federation of Híllsíde & Canyon Assns.,83 Cal.App.4th at 1261. In contrast, a general
plan's goals and policies are frequently somewhat vague and aspirational. Thus, the
County may only rely on General Plan policies and programs to mitigate environmental
impacts under CEQA where they represent a firm, enforceable commitment to mitigate.
See Napa Citìzens for Honest Gov. v. Napa County Bd. of Supervísors (2001) 9l
Cal.App.4th 342,358.
Here, the DEIR consistently and impermissibly cites vague, unenforceable,
and noncommittal policies and programs as justifications for decisions to require no
mitigation of potentially significant impacts. For example, in the Global Climate Change
analysis, the DEIR concludes impacts from construction-related GHG emissions would
be less than significant based on a single program that would "encourage" practices that
reduce GHG emissions. DEIR at 4 .7 -12 to 4 .7 - I 3 . And the discussion of impacts to
timberland in the Agricultural Resources analysis relies on five goals, policies, and
programs that ooencourage" and "discourage" practices to conclude that the redesignation
of 1.194 acres of timberland would be less than significant. DEIR at 4.2-10 to 4.2-Il.

Likewise, the DEIR identif,res vague, unenforceable, and noncommittal
policies and programs as mitigation measures for significant impacts. The new program
proposed to address wildlife movement woul<l merely 'oEncourage Development to be
compatible with wildlife movement," artd would not impose binding requirements. DEIR
af 4.4-40. Similarly, the DEIR concludes that a vague policy to "minimize light and
glare" by "limiting" illumination is enough to mitigate the impacts from new sources of
light and glare. DEIR at4.l-17 to 4.1-19.
There are no mechanisms in place to ensure that these policies and
programs will actually be implemented, so they cannot serve as CEQA mitigation. ^See
Pub. Resources Code $ 21081 .6(b); CEQA Guidelines $ I 5 126.a@)Q); Anderson First,
130 Cal.App.4th at 1186-87.
C

The DEIR Improperly Omits Discussion of Potentially Significant
Impacts to Biological Resources from Reduced Conservation.

The DEIR also fails to comply with CEQA because it includes no analysis
of the broad impacts of the County's proposal to abandon its current conservation policy.
See Inyo Citízens for Better Planníng v. CounQ of Inyo (2009) 180 Cal.App.4th l, 9-10
(environmental review required for changes to a general plan that would facilitate future
development).
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Tuolumne County is extremely rich in biological resources. As noted
above, the County encompasses a multitude of natural habitats, including rare and
endangered habitats, and supports a wide variety of wildlife and plant species, including
many special status species. DEIR at 4.4-l to 4.4-17. The County also sits within two
Essential Connectivity Areas for wildlife and includes many smaller scale wildlife
corridors. DEIR at 4.4-17.
The proposed re-write of the Biological Resources section of the Natural
Resources Element, including its major goals, would reduce the County to a passive
administrator of conservation activities. Not only will it weaken the mitigation tools and
approaches available in the County, the shift itself will have environmental impacts that
must be analyzed in the DEIR. In particular, the DEIR must address proposed changes to
Goals 4.J and 4.K in the current Biological Resources Element, as well as changes to the
implementing policies and programs for these goals.

1.

The DEIR Fails to Analyze Impacts of Revised Goal 4.J.

Goal 4.J requires the County to "[e]mploy a proactive planning approach to
conserve biological resources," and emphasizes the County's role in mitigation. PGP at
4-20. The proposed update would replace the County's "proactive planning approach"
with a "balanced approach" that encourages development. PGP at 4-20,4-27. The DEIR
completely omits discussion of the impacts that will follow from this shift. The County's
termination of key conservation programs under current Goal 4.J will leave project
proponents, agencies, and the public with fewer tools for conseryation of natural
resources and mitigation. See PGP at 4-20 to 4-22.
In particular, the Biological Resources Conservation Program and
Tuolumne County Biological Resources Conservation Handbook (Wildlife Handbook)
have served an important role in mitigation efforts in the County for decades. Since 1987,
the County has allowed project applicants to select detailed mitigation options from the
Wildlife Handbook, rather than hiring a biological consultant to develop mitigation
measures. Those Wildlife Handbook mitigation options included a20 percent Open
Space permanent set-aside measure. Under that measure, the 20 percent of the parcel
identified as including the most valuable wildlife habitat would be excluded from any
habitat degradation, alteration, or future development. Based on reports provided at
public meetings by County planning staff to County supervisors when revisions to the
Conservation Program were proposed, the overwhelming majority of project applicants
since 1987 voluntarily chose to permanently set aside valuable habitat on their parcels as
their prefened mitigation measure. That option, as well as numerous other standardized
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options in the Handbook, resulted in permanent protection of wildlife movement
corridors, riparian zones, old growth oaks, patches of highly limited valley oaks, and
other ecologically important resources that were routinely protected in approved projects.

In contrast, projects that did not rely on the Wildlife Handbook to design
mitigation, and instead engaged biological consultants, frequently relied upon
consultants' opinions that development would not cause significant negative impacts to
biological resources. Accordingly, in many situations, projects that did not use the
Wildlife Handbook to guide mitigation ended up with fewer blocks of protected oak
woodland habitat and fewer permanently preserved wildlife movement corridors.
The elimination of existing policies to maintain the Conservation Program
and Wildlife Handbook will leave a hole in the resources available for conservation
planning and mitigation. ,See PGP at 4-21to 4-22. The loss of the Wildlife Handbook has
potential to lead to a significant decrease in permanent protection for important biological
resources on properties brought forward for development. Additionally, the removal of
explicit o'no net loss" policies and programs from the Natural Resources section could
lead to other environmental impacts. See PGP at 4-20 to 4-22. The DEIR must analyze
the impacts of these proposed changes.
Several new proposed policies and programs must also be discussed in the
DEIR. Proposed programs 4.J.e and 4.J.f would require property owner consent for open
space designations and zoning, and this requirement may impede mitigation efforts and
undermine the County's ability to further conservation goals. See PGP at 4-28.The
County has also proposed several policies and programs aimed at eradicating invasive
species and use of native and drought tolerant species that require analysis. See PGP at 427 , 4-29 to 4-30. The DEIR mentions these policies and programs in the discussion of
impacts to special status species, but it does not analyze the potential range of impacts
that may follow from them. See DEIR at 4.4-23 to 4.4-26.

2.

The DEIR Fails to Analyze Impacts of Revised Goal 4.K.

The DEIR must also address impacts of the County's proposed reduction in
voluntary and educational efforts to protect biological resources. The General Plan update
would revise Goal 4.K from "fe]ncourage and support voluntary and educational efforts
to preserve biological resources" to "fs]upport voluntary and educational efforts to
ooencourage"
conserve biological resources." PGP at 4-23,4-30. The elimination of
highlights the diminished attention to conservation that characterizes the proposed
revisions throughout the Natural Resources section.
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Specifîcally, the County's proposal to break apartthe Voluntary
Conservation/Incentive Program and eliminate components of it that provided support for
conservation efforts will likely have environmental impacts that must be analyzed. See
PGP 4-23 to 4-24,4-31to 4-32. Additionally, the elimination of public presentations and
brochures addressing biological conservation and management will leave the County with
less mitigation guidance, which may contribute to less effective and effìcient mitigation
measures. See PGP 4-23 to 4-25. These impacts must be analyzed in the DEIR.

D.

The DEIR Underestimates Impacts to Agricultural Resources.

The DEIR underemphasizes the probable environmental impacts from
agritourism. The General Plan update would introduce major new policies and programs
in the Agricultural Resources Element to facilitate agritourism. S¿e PGP at l1-9 to 11-10
It is critical that the DEIR thoroughly explore the possibility that the proposed changes
will allow significant expansion of many activities that are only tangentially related to
agricultural production.
Proposed policies that encourage weddings, farm stays, bed and breakfasts,
and similar tourism-focused activities on agricultural land will likely increase traffic,
harm air quality, cause noise impacts, and place additional development pressure on the
region. ,See PGP at ll-9 to l1-10. Such activities would significantly impact the
resources and rural identity of the County. However, the DEIR only discusses the
potential for these policies and programs to reduce impacts to agricultural lands. S¿e
DEIR at 4.2-8.It must also analyze potential harms that may follow from these changes.

E

The DEIR Fails to Properly Analyze the General Plan Update's
Climate Change Impacts.

The DEIR's analysis of greenhouse gas (GHG) emissions is def,rcient. The
document provides insufficient information to show that new development allowed by
the General Plan update will do its fair share to meet GHG reduction targets. It also lacks
analysis of the connection between the General Plan update and post-2020 GHG
emissions targets. The DEIR must clearly identiff GHG emission targets, explain why
those targets are appropriate and relevant for Tuolumne County, and analyze how the
proposed General Plan update will perform with regard to those targets.
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1.

The DEIR Must State Assumptions Underlying Conclusions
Regarding GHG Emissions from Mobile Sources.

An EIR must "disclose to the public the 'analytic route the . . . agency
traveled from evidence to action."' Citizens of Goleta Valley,52 Cal.3d at 568. It "must
contain facts and analysis, not just the agency's bare conclusions or opinions." Id.ln
particular, where a lead agency uses a model or methodology to quantiff GHG emissions,
the agency must'oexplain the limitations of the particular model or methodology selected
for use." CEQA Guidelines $ 15064.4.
Here, the DEIR concludes that the General Plan update would result in
lower GHG emissions from mobile sources than a No Project scenario, and that the
General Plan update is therefore consistent with state and local GHG reduction targets
,See DEIR at 4.7-13 to 4.7-14,4.7-l7.It bases these conclusions on its claim that the
update will reduce daily Vehicle Miles Traveled (VMT), by "ultimately increasing
density and improving circulation and multimodal connections." DEIR at 4.7-14.

However, the DEIR does not provide adequate information or analysis to
allow for informed public comment on these conclusions. The methodology section for
climate change impacts states, "VMT data was extracted from the fTuolumne County
Transportation Council] Travel Demand model for the baseline (2015) and target year
(2040), based on the General Plan Update and 'No Project' scenario and provided in the
traffic study prepared by Wood Rodgers, Inc." DEIR at 4.7-l2.It does not describe the
Travel Demand model. The analysis of mobile source emissions is similarly opaque. The
DEIR simply states the "decrease in GHG emissions is primarily due to the reduced daily
VMT resulting from the future land use scenario envisioned by the General Plan Update."
DEIR at 4.7-14. Further, projected VMT under the General Plan update scenario vary
little from projected VMT under the No Project scenario (less than I percent difference),
but the DEIR does not acknowledge this or identiff an error range in the projections. See
DEIR at4.7-14.
The VMT data is based on assumptions regarding the relationship between
development and driving patterns in the County, and these assumptions directly influence
the data used to draw conclusions about GHG emissions in the DEIR. However, the
DEIR does not provide information regarding these underlying assumptions. A small
change in estimated VMT could have led to a completely different result in the DEIR,
because the analysis turns on the claim that the General Plan update will reduce VMT
relative to the No Project scenario. See DEIR at 4.7-14. But without more explanation
regarding the model the County selected and its limitations, and substantial evidence
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supporting the County's conclusions, the public cannot assess the validity of the County's
"analytic route." See Cítízens of Goleta Valley,52 CaL3d at 568.
2

The DEIR Fails to Compare Projected GHG Emissions to
Relevant Emissions Targets.

The DEIR identifies "fc]onflict with an applicable plan, policy or
regulation" as a threshold of significance for impacts related to GHG emissions. DEIR at
4.7-11. This means that, at a minimum, the General Plan update will have significant
environmental impacts related to GHG emissions if they are not consistent with two
concrete GHG emissions goals: (1) the countywide target to reduce GHG emissions "15
percent below 2010levels by 2020" that was adopted as part of the Tuolumne County
Regional Blueprint Greenhouse Gas Study in20l2, and (2) the Assembly Bill 32 (AB 32)
goal of reducing GHG emissions to 1990 levels by 2020.,See DEIR at 4.7-8,4.7-ll.
However, the DEIR fails to provide enough information to allow the public
to assess the potential for the General Plan update to meet these goals. The conclusory
okould contribute to an
discussion of consistency only states the General Plan update
overall reduction" in GHG emissions, and is therefore consistent with County and state
targets. DEIR at 4.7-l7.It includes no facts or analysis comparing projected emissions
with these targets. In the absence of additional explanation and substantial evidence
supporting the DEIR's conclusion, readers 'ohave no way of knowing" whether the
General Plan update's projected impacts related to GHG emissions will be significant and
what mitigation measures may be required to reduce them. See Center þr Biologicol
Diversíty,62 Cal.4th at 228.

3.

The DEIR's Analysis of Post-2020 GHG Emissions Is Deficient.

The DEIR also fails to identiff and discuss relevant targets for GHG
impacts after 2020, even though the General Plan update sets the County's land use
policy for two decades beyond that date. This approach is unacceptable. According to the
Supreme Court, "over time consistency with year 2020 goals will become a less
definitive guide, especially for longterm projects." Center þr Biological Diversíty,62
Cal4th at223.

In addition to analyzing consistency with the reduction goals set under AB
32 and the County Greenhouse Gas Study described above, the DEIR must assess the
General Plan update's consistency with executive orders that establish longer-term GHG
reduction targets. Executive Order (EO) 5-3-05 sets forth state policy related to GHG
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reductions, including a state goal to reduce GHG emissions to 80 percent below 1990
levels by 2050. DEIR at 4.7-8. EO B-30-15, signed by the Governor in2015, establishes
a new interim target to reduce GHG emissions by 40 percent below 1990 levels by 2030.
DEIR at 4.7-8. These executive orders set out policies adopted for the purpose of
reducing GHG emissions, and are thus applicable under the DEIR's threshold of
significance. See DEIR at4.7-11. The DEIR acknowledges EO 5-3-05 and B-30-15, but
never analyzes the proposed update's consistency with either directive. DEIR aÍ 4.7 -8.
The DEIR's failure to compare projected emissions-which would
continue for decades if not in perpetuity-against long-term GHG emission reduction
policies, such as those in these executive orders, is unlawful. The County chose to adopt a
Plan that extends until 2040. It may not refuse Io analyze the impacts of its full plan, or
refuse to determine whether the Plan will have signif,rcant climate-related impacts at full
built-out. Rather, the County must atalyze and disclose all of the Plan's impacts, and
must come up with a method for determining whether those impacts are significant.
CEQA Guidelines $$ 15126 (agencies must analyze impacts of entire project), 15064(b)
(agencies must choose a method to determine significance of impacts);15064.4 (agencies
must analyze the significance of a project's GHG emissions). The 2030 target from EO
B-30-15 falls completely within the timeframe addressed by the General Plan update, and
the General Plan update also encompasses a significant portion of the period addressed
by the 2050 target in EO 5-3-05. EO 5-3-05, and the scientific consensus that it
embodies, represents the most logical threshold against which to gauge the significance
of the Plan's long-term GHG impacts. The County must either analyze the Plan's GHG
impacts with reference to these thresholds or to a different, long-term threshold that is
supported by substantial evidence.
4.

The DEIR Fails to Identify a Threshold of Significance for
Construction-Related GHG Emissions.

Local governments "bear the primary burden" of evaluating how land use
will impact greenhouse gases. Center þr Bíological Díversíty v. CaL Dept. of Fish and
Wíldlífe (2015) 62 Cal.4th204,230. "[I]f sufficiently detailed and adequately supported,"
a general plan with a geographically specific GHG reduction plan can later be used to
simpliff the evaluation of cumulative contributions of individual projects.ld
However, the DEIR's approach to emissions from construction is neither
detailed, nor supported. As the DEIR acknowledges, "fd]uring construction, preparing
and grading sites typically emit the most GHG, due to the use of grading equipment and
soil hauling." DEIR at 4.7-13. Nonetheless, the DEIR fails to identi$ a threshold of
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significance for GHG emissions associated with temporary construction activily. See
DEIR at 4.7-l2.It fînds that a single, voluntary General Plan program is sufficient to
reduce impacts to a less than significant level, without explaining how it reaches that
conclusion. ,See DEIR at 4.7-13 (citing Implementation Program 12.8.1, which directs the
County to "encourage" practices to reduce GHG emissions from construction
equipment). As the "constitution for all future development," the General Plan is the
appropriate place to address potential cumulative impacts from projected construction
and ensure they are not later "slighted by a case-by-case analysis." CEQA Guidelines
$ 1516S(b)(2); Endangered Habitats League,l3l Cal.App.4th at782.

F.

The DEIR Improperly Dismisses Impacts to Scenic Resources Based on
Flawed Assumptions.

In addition to suffering many of the defects addressed above, the Aesthetics
analysis in the DEIR unjustifiably assumes that urban development incentives will result
in less rural development. The description of impacts to scenic vistas and the visual
character of communities state that "channeling development" to existing urban
communities and encouraging infill development will "minimize" impacts. DEIR at 4.110,4.1-12. However, as noted above, the proposed General Plan update would not limit
growth in rural areas, and growth adjacent to communities could continue. See PGP at 14; DEIR at 4.10-4. Thus, the DEIR must thoroughly analyze scenic impacts from such
growth and propose meaningful mitigation measures.

ilI.

The DEIR Improperly Attempts to Avoid Analysis and Mitigation of Impacts
by Concluding They Are Significant and Unavoidable.

Ultimately, an EIR's central purpose is to identiff a project's signif,rcant
environmental effects and then evaluate ways of avoiding or minimizingthem. Pub.
Resources Code $$ 21002.l(a),21061. Mitigation is def,rned by CEQA to include
"fm]inimizingimpacts by limiting the degree or magnitude of the action and its
implementation." CEQA Guidelines $ 15370(b). CEQA requires lead agencies to identiff
and analyze all feasible mitigation, even if this mitigation will not reduce the impact to a
level of insignificance. CEQA Guidelines $ 15126.a@)(L)(A) (EIR "shall identify
mitigation measures for each significant environmental effect identified in the EIR");
l4/oodward Park Homeowners Ass'n, Inc. v. Cíty of Fresno (2007) 150 Cal.App.4th 683,
724 ("The EIR also must describe feasible measures that could minimize significant
impacts."); I Kostka & Zischke, Practice Under the Calíþrnia Environmental Quality
Act $ 14.6 (2d ed. 2008) ("4 mitigation measure may reduce or minimize a signif,rcant
impact without avoiding the impact entirely."). Moreover, CEQA requires the agency to
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mitigate significant effects to the extent feasible. See Citizens for Quality Growth v. City
of Mount Shasta (1988) 198 Cal.App.3d 433,443, fn.8.
Where all available and feasible mitigation measures have been identified,
inadequate
to reduce an environmental impact to a less-than-significant level, an
but are
EIR may conclude that the impact is significant and unavoidable. See CEQA Guidelines
ç 15126.2. However, the lead agency cannot simply conclude that an impact is significant
and unavoidable and move on. Berkeley Jets,9l Cal.App.4th at l37l (DEIR may not
"travel the legally impermissible easy road to CEQA compliance . . . lbyl simply labeling
[an] effect'significant' without accompanying analysis."). Rather, "a more detailed
analysis of how adverse the impact will be is required." Galante Vineyards v. Monterey
Peninsula Water Management Dist. (1997) 60 Cal.App.4th I 109, 1123. Specifically, the
agency must (1) perform a thorough evaluation of the impact and its severity before and
after mitigation, and (2) propose all feasible mitigation to "substantially lessen the

significant environmental effect." CEQA Guidelines $$ 15091(a)(1),15126.2(b)
(requiring an EIR to discuss "any significant impacts, including those which can be
mitigated but not reduced to a level of insignificance").
Thus, the County is legally required to mitigate or avoid the significant
impacts of the General Plan update wherever it is feasible to do so. See Pub. Resources
Code $ 21002.1(b). In other words, it cannot approve the General Plan update with
significant environmental impacts if any feasible mitigation measure or alternative is
available that will substantially lessen the severity of any impact. Pub. Resources Code
$ 21002; CEQA Guidelines $ 15126(a).

Nonetheless, the DEIR identifies significant impacts to agricultural
resources, transportation and circulation, and recreation, but improperly concludes that no
mitigation is possible for several of these signif,rcant impacts. DEIR at ES-5 (no measures
available to mitigate loss of agricultural land), ES-6 (no mitigation measures available to
prevent loss of Williamson Act contracts), ES-22 (no mitigation measures to ensure
sufficient recreational facilities proposed),6-24. Because the DEIR "simply label[s]
effect[s] 'significant' without accompanying analysis," the DEIR cannot be approved as
currently drafted. See Berkeley Jets,91 Cal.App.Ath at l37L

A.

The DEIR Must Assess Mitigation for Agricultural Impacts.

The DEIR's section on impacts to agricultural resources, in particular,
includes far less than the required analysis. It acknowledges that future growth resulting
from implementation of the General Plan update would result in the loss of thousands of
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acres of important farmland. DEIR at" 4.2-4.It also notes that a "substantial portion" of
western Tuolumne County is protected under Williamson Act contracts, and the
redesignation of this agricultural land to residential uses will create Williamson Act
conflicts. DEIR at 4.2-ll. The DEIR correctly designates these impacts as significant, but
it fails to identi$r reasonable mitigation measures. ,See DEIR at4.2-4,4.2-ll.

Indeed, despite the importance of this critical resource, the DEIR wholly
dismisses the potential for measures to avoid or mitigate for its loss. Instead, the DEIR
states that non-urban development will continue to be allowed in rural areas, and it
concludes that no mitigation measures are available for these significant agricultural
impacts. DEIR at2-4,4.2-10,4.2-13. With regard to impacts of redesignation, the DEIR
states, "No measures are available to mitigate the loss of agricultural lands, as the
potential loss of Important Farmland cannot be quantif,red." DEIR at 4.2-l0.It also states,
"IJnder the proposed land use plan that would allow urban development within
communities and rural residential development in surrounding areas, no mitigation is
available to prevent the potential loss of V/illiamson Act contracts." DEIR at 4.2-13.
Contrary to these assertions, numerous mitigation measures are available
and feasible. The simplest measure of all, of course, is to revise the General Plan update's
proposed policies that will allow land conversion. The Legislature has repeatedly stated
that the preservation of state farmland is an important policy goal and that public
agencies should use CEQA to carry out this goal. Pub. Resources Code $ 10201(c);
Masoníte Corp. v. Cnty. of Mendocino (2013) 218 Cal.App.4th 230,240-241. The
County's agricultural industry plays a vital role in the local economy, and agricultural
land also provides habitat for numerous special status species. DEIR at 4.2-1,4.4-22.
Significant impacts to agricultural land could be reduced with policies that protect this
land, and the wildlife that lives on it, instead of policies that allow urbanization.

Additionally, the DEIR does not consider changes to densities and
intensities as potential mitigation. The project description explicitly states that "no
changes to land use designations would be made that reduce allowable density on any
parcels." DEIR at2-4. However, reductions in density in some areas could help to offset
impacts of increased density in other areas. Similarly, the County could mitigate the loss
of Williamson Act contracts by restricting new subdivision of parcels in areas outside of
the existing boundaries of defined communities. Agricultural property owners are far less
likely to file for non-renewal if they cannot subdivide their property.
Finally, agricultural conservation easements are another a power tool for
mitigation: they can help maintain a critical mass of agricultural land and stave off
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financial pressures to convert land. Such easements were recently upheld as a feasible
and effective method of protecting agricultural lands. Masonite Corp., 218 Cal.App.4th at
238 (an agricultural conservation easement "may appropriately mitigate for the direct loss
of farmland"). Because courts and other agencies have recognized the feasibility of this
type of mitigation, the County must consider policies that require agricultural
conservation easements as mitigation for significant impacts to agricultural land.
B.

The DEIR Must Propose Measures to Mitigate the Shortfall in
Recreational Facilities.

Under the proposed General Plan update, the Recreation Element would
retain Policy 8.4.1, which establishes a goal of 30 acres of recreational facilities per
1,000 residents, but it would not include other policies and programs that would make
this goal meaningful and achievable. ,See PGP at 8-1. The DEIR identifies significant
impacts from overuse and deterioration of existing facilities that would result from failure
to meet this goal. DEIR at 4.14-3. However, instead of proposing any mitigation
measures, the DEIR simply concludes that mitigation "may not be feasible," and
therefore these impacts are unavoidable. DEIR at 4.14-8.
The County is not without options. The previous version of Policy 8.4.1
directed the County to take steps toward mitigating this shortfall by acquiring and
developing225 acres of recreation facilities, but the proposed General Plan update would
eliminate that concrete directive. PGP at 8-1. While the existing policy alone would not
eliminate the 1,897 acre shortfall that the DEIR identifies, it would "substantially lessen
the significant environmental effect." CEQA Guidelines $$ I509l(a)(l),15126.2(b).
Indeed, the DEIR even acknowledges that "the County could provide additional parkland
through grants and direct acquisition." DEIR at 4.14-7. However, instead of identiffing
this as a mitigation measure, the DEIR simply notes, "the General Plan lJpdate does not
propose specific park and recreation projects to meet remaining public demand." DEIR at
4.14-7. This attempt to "travel the legally impermissible easy road to CEQA compliance"
without addressing potentially feasible mitigation measures violates CEQA. See Berkeley
Jets, 9l Cal.App.4th at 137 | .

In sum, concrete changes to the General Plan's land use policies are the
easiest, most effective, and most obvious ways to lessen or avoid many impacts from the
General Plan update, and CEQA requires the DEIR to consider such mitigation.
Alternative land use scenarios would go a long way toward reducing numerous impacts
identified in the DEIR. Because the DEIR admits the General Plan update will have
significant impacts, the County must take the next step and design appropriate mitigation,
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even where mitigation measures will not reduce impacts to a level of insignificance. See
CEQA Guidelines $$ 15091(a)(1), 15126.2(b).

IV.

The DEIR Should Be Recirculated

CEQA requires recirculation of a DEIR when significant new information
is added to the document after notice and opportunity for public review was provided.
CEQA ç 21092.1; CEQA Guidelines $ 15088.5; Laurel Heíghts II,6 Cal. th at 1130.
"significant new information" includes: (l) information showing a new, substantial
environmental impact resulting either from the project or from a mitigation measure;
(2) information showing a substantial increase in the severity of an environmental impact
not mitigated to a level of insignificance; (3) information showing a feasible alternative
or mitigation measure that clearly would lessen the environmental impacts of a project
and the project proponent declines to adopt the mitigation measure; or (4) instances
where the DEIR was so fundamentally and basically inadequate and conclusory in nature
that public comment on the DEIR was essentially meaningless. CEQA Guidelines $
15088.5(a); Laurel Heights II,6 Cal.4th at 1130.
CSERC respectfully requests that the County consider and analyze
alternatives that promote conservation and rural values as part of a revised DEIR for the
proposed General Plan update. The DEIR requires extensive new information and
analysis that will necessitate recirculation. As this letter explains, the DEIR provides
incomplete analysis of the broad environmental impacts that may result from the
County's proposed abandonment of proactive conservation goals and adoption of
development-promoting policies without critical protections to balance them. The
required analysis will likely result in identification of new, substantial environmental
impacts, substantial increases in the severity of environmental impacts, and new
alternatives. Moreover, the flaws that permeate the entire DEIR, particularly defened
analysis and non-binding mitigation, constitute precisely the sort of pervasive flaws that
independently require recirculation under CEQA Guidelines section 15088.5(a)(4). See
Mountain Líon Coalítíon v. Físh & Game Comm'n (1989) 214 Cal.App.3d 1043 ,105253. Full evaluation of impacts and altematives is critical to provide the basis for a
comprehensive analysis of environmental impacts and the identification of feasible
alternatives.
We appreciate the opportunity to provide these comments. Please keep us
informed of all notices, hearings, staff reports, briefings, meetings, and other events
related to the General Plan update.
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Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

Ellison Folk
Allison Johnson
736213.11
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January 6, 2016
General Plan Comments
Bev Shane - bshane@co.tuolumne.ca.us
Supervisor Hanvelt - rhanvelt@co.tuolumne.ca.us
Supervisor Rodefer - krodefer@co.tuolumne.ca.us
Supervisor Gray - JGray@co.tuolumne.ca.us
Supervisor Brennan - sbrennan@co.tuolumne.ca.us
Supervisor Royce – eroyce@co.tuolumne.ca.us
RE: Residential and Apartments in Commercial Zones
County Zoning and the General Plan has unnecessarily separated commercial from higher density
residential unless approved with additional time consuming and costly entitlement steps. In that historic
and current trends have shown that combining these uses makes good economic and social sense the
County should incorporate or allow mixed-use designation a part of the commercial zone rather than as
a stand-alone designation. There are very few (if any) commercial sites that would not provide a benefit
with the inclusion of some higher density housing. Incorporating mixed use as an allowed element of
Commercial Zoning and in the General Plan would benefit the County for the following reasons:
1.

Would enable higher density residential development in conjunction with commercial
development projects and encourages walking over the use of automobiles and are
located in areas serviced or easily serviceable by public transportation.

2.

Would encourage higher density residential development where public services are
currently available.

3.

Provides for better utilization of the commercial parcels that would be more sustainable
and would help reduce urban sprawl.

4.

Would encourage and facilitate more affordable mixed use development in all
commercial zones by eliminating a costly and time consuming rezoning process.

5.

Would enable the mixed use commercial development to be eligible for cap and trade
grant funding by incorporating higher density affordable housing and public
transportation improvements in high traffic locations reducing vehicle miles traveled
(VMT's) and thereby reducing greenhouse gas emissions.

6.

Be consistent with the goals established by the County Blueprint Process.

Gary Simning

209 890-7531

TUOLUMNE UTILITIES DISTRICT
18885 NUGGET BLVD ● SONORA, CA 95370
(209) 532-5536 ● Fax (209) 536-6485
www.tudwater.com

DIRECTORS
James Grinnell
Kent R. Johnson
Ronald D. Kopf
John Maciel
Ron W. Ringen

February 4, 2016
Mr. Mike Laird, Planning Director
Tuolumne County Community Resources Agency
2 South Green Street
Sonora, CA 95370
Subject:

Tuolumne Utilities District Comments on Draft General Plan Water Element

Dear Mr. Laird:
The Tuolumne Utilities District (“District”) provides the following comments on the draft General Plan Water
Element that has been circulated by the Community Resources Agency. The District recognizes the intrinsic
relationship between Tuolumne County and the District in providing for development opportunities while at the
same time ensuring the proper utilization, management and conservation of countywide resources. To this end the
District offers the following comments:
Page 19-1 of the draft Water Resources Element identifies and discusses the Tuolumne County Water Agency.
We suggest that this paragraph be modified to recognize and incorporate the District’s role as the surface water
manager for both raw and treated water to the largest segment of Tuolumne County’s population. The County
Water Agency and the District play a leadership role relative to the surface water supply that is critically
important to countywide water needs. The District manages that supply. Language in this section that suggests
strengthening the relationship of these two entities in particular will inure to the benefit of our mutual
constituencies.
Page 19–3, section entitled Urban Water Management Plan: The text of this section indicates that the
Tuolumne County 2020 target for water use is 165 gallons per capita per day. While this figure is applicable to
the District, it is our understanding that this figure may vary amongst water providers within the county.
Policy 19.A.1: The District recommends that this policy be revised to incorporate the District’s role in managing
surface water supplies within the county and in working with Tuolumne County to pursue and acquire long term
water supplies, through amongst other things, the County Area of Origin laws. The District has the primary
responsibility for the management of the surface water supply that is used for conversion to potable purposes
and that is also provided in raw form for many uses including agriculture.
Policy 19.A.2: The District recommends that the text of this policy also identify the need for water reliability and
resiliency given that the flume system that carries the county’s surface water supply is extremely vulnerable to
catastrophic loss and upset.
Policy 19.A.4: The District recommends that this policy be rephrased to incorporate working with regional
partners, such as the District, while pursuing access to existing water storage not currently available for use
within Tuolumne County.
Policy 19.A.5: The District recommends rephrasing this policy to amplify that both the County and the District
work together in support acquisition of additional water rights.

Tuolumne County Community Resources Agency
Comments on Draft Water Element
Page 2

Program 19.A.a Water Rights: The District suggests that this program language incorporate verbiage that
recognizes and supports working with the District to pursue senior water rights through the Area of Origin laws.
Policy 19.B.4: The District recommends that language regarding improving the efficiency of the existing ditch
system be incorporated into this program element. Ditch system improvements will gain both efficiencies in
water delivery and capacity.
Policy 19.B.7: The District recommends that this policy be revised to promote elimination of “ditch domestic”
users who presently use untreated raw water from the ditch system in their homes.
Policy 19.B.9: The District supports this proposed policy and recommends that the County consider
development of a countywide drainage handbook that addresses the erosion due to poorly designed culverts
and other storm water conveyances.
Policy 19.B.10: The District supports this policy and recommends that the County continue to support the
District’s efforts to maintain the ditch system by requiring easement dedications to allow for improved access.
Program 19.B.J: The District supports the provisions in this section because these programs are critical to
protect the ditch systems and Phoenix Lake which has lost about one-third of its capacity in the last 30 years
due to sedimentation from the upstream watershed.
Page 19-12 in the section entitled “Future” the District recommends that in the second paragraph of that
section that improvements in the efficiency of the existing ditch system be identified as a means of increasing
the available water supply.
Policy 19.G.1: The District recommends that this policy statement be amplified with language that would
require the development of utility corridors long county roads, trails and railroad tracks to facilitate the intertie
of various smaller water systems with consolidation efforts.
Additional recommended language in the Water Element: The District recommends that the County condition
of approval language for development/improvement projects provide for dedication of restrictive easements
specific to individual water and sewer agencies in order to protect the utility easement from above ground
development over the top of underground utility services.
Very truly yours,

Thomas J. Haglund
General Manager

Adam Paszkowski, Supervising Senior Planner
Tuolumne County Community Resources Agency
2 S. Green Street
Sonora, CA 95370
Topic:

February 5, 2016

County General Plan Update EIR

This letter represents the Tuolumne County Land Trust , a 501c3 organization with a 35 year
history in the county. Many counties have embraced the role of land trusts as a partner in
protecting the quality of life in rural areas. Our organization wishes to work more closely with
the county to protect and enhance the environment and the quality of life for residents and
visitors.
In reading the EIR, the general goals and policies have good intent but often lack the specific
details that will lead to a positive outcome. We find no mention of conservation easements as a
vehicle to accomplish many of the stated goals.
There are places in the county with overlapping values (biological, recreational, and social) that
deserve proactive planning to assure that existing qualities are not lost in the future. The most
important values/opportunities ought to be identified and possibilities explored. Valuable
scenery, agricultural lands, trail linkages, and key wildlife corridors ought to be mapped and
prioritized. A proactive planning approach can seek ways to optimize public and environmental
benefits. Conservation, agricultural, or recreational easements are tools to achieve goals by
working with private land owners through a land trust.
The land development process and its on-site mitigation requirements may not lead to the best
use of limited resources. Whether open space, agricultural buffer, or recreation facility
development , off-site opportunities may be more beneficial. In-lieu fees could be used to
achieve greater environmental and social benefits if a clear plan could guide use of these
funds.
Section 4.1 Aesthetics- Conservation easements are an effective vehicle to maintain the rural
character between definable communities.
Section 4.2 Agricultural Resources The Williamson Act is covered in detail, but no mention is made of conservation easements as a
method to sustain agricultural lands.
Section 4.14 RecreationNon- profit organizations should be added to Policy 8.B.4. Recreational easements on private land for
trail corridors can help provide desired linkages of an integrated trail system.

We look forward to working with the county in the future on use of mitigation funds and
identification of opportunities to pursue conservation easements.
Sincerely

R. Brian Kermeen, President
Tuolumne County Land Trust
PO Box 5362- Sonora CA 95370

Thank you for the opportunity to review and comment on the DEIR for the Draft Tuolumne County
General Plan. I am commenting as a member of the public and a resident of Tuolumne County.
The plan has changed a lot since the previous proposal. I appreciate the consideration of the water
resources and healthy communities elements. I appreciate the consideration of rail transportation, use
of graywater and rainwater, and the consideration of composting toilets. I applaud the selection of the
Distinctive Communities Growth Scenario.
I am very concerned about the lack of consideration of the synergism between fire, vegetation, and
water supplies. In addition climate change has not been considered despite the many resources for its
consideration in Sierra Nevada Planning (oehha.ca.gov, edocadapt.org, etc.). The union of Concerned
Scientists has flagged the Hetch Hetchy area and condition as one of the hotspots nationally for concern.
The consensus I have heard among scientists for this area is that even if we get more precipitation, it will
be drier because more water will be lost thorough evapotranspiration. We will need to do more simply
to maintain our existing water uses.
The Butte Fire was in habitat like most of the county where people live. The Rim Fire encompassed most
of the rest of the habitat types. The trend seems to be for larger and larger fires with hotter
temperatures and increased fuel considerations. Simply allowing for egress and clearing around homes
is not enough. Middletown burned in part because there was no water in the fire hydrants. How much
reserve do we have at the end of the dry season?
We have a reservoir that can hold 65 days of water. How will that work as more of our water falls as rain
and runs off more quickly? We need to do more about our water services simply to maintain service at
current levels to existing customers. We are faced with other with failing wells that also rely on our
water system. Melones is at a very low level and will take years to refill. Capacity isn’t enough if there is
no water to fill the reservoir.
The Water Action Plan states:
As required by the California Environmental Quality Act, the EIR will assess how the future
water supply needs for the growth projected by the draft General Plan may be met. It will also
analyze potential impacts of the projected growth on the County’s water resources and identify
measures to mitigate those impacts. (emphasis added)
I have not seen specific enough analysis on this issue to meet this requirement.
The current mitigation on water supply in regards to new development is not adequate. The additional
water supply for the development must be completed before the development can occur. Where water
is short in supply, its supply governs how the population will expand. The San Mateo coast still is low
density because a proposed reservoir was not built.
Impact U-1 Development facilitated by the General Plan Update would result in an increase in
water demand. However, it is projected that water supplies would remain adequate during
multi-year droughts. Existing drought contingency plans and proposed policies would further
ensure that new development is served by adequate water supplies. Therefore, impacts related
to water supply would be Class III, less than significant.
I question this determination.

Impact HWQ-3 Development facilitated by the proposed General Plan Update would
incrementally increase the amount of impervious surfaces within the County, resulting in an
increase in watershed runoff which could degrade water quality. In addition, point and nonpoint sources of contamination could affect surface and groundwater quality. However,
compliance with existing regulations and implementation of proposed General Plan policies
would result in Class III, less than significant, impacts
A mitigation would be to keep the infiltration of the water within the same location like the pooled
water at Stryker Court and Tuolumne Road. Without that we are affecting the very limited ground
water resources.
I encourage the county to do more to mitigate the fuels that have built up in the areas around our
developments. . It appears to be beyond the resources of many land owners to deal with all the broken
trees and branches from the snow storms several years back. Those jackpot concentrations of fuels can
increase the intensity of fire coming toward developments and can send burning embers in advance of
the fire front. It will take the resources of a larger structure to help landowners to reduce these fuel
concentrations. The county should work to ensure that every area in the county is covered by some sort
of fire and fuels group. It could also coordinate the use of inmate crews and AmeriCorps to do some of
the fuel reduction at a much lower cost.
We have seen huge changes in the past few years- snow fall that broke and downed trees; high wind;
exceptional drought; huge fires; and now beetle killed trees. Many of the trees that broke in the snow
storms still present large masses of very dry twigs and branches that can send embers far in a fire. All
these changes suggest that a plan created now may not adequately address the situation in 2040 or
even close to that time. I request that you include provisions to amend or alter the plan as new
information arises, conditions change, etc. The species list in Appendix B will certainly change as we
gain more knowledge of the taxonomy and abundance of those species and how they are affected by
climate change. We were not considering gray water, rain water, solar energy, or electric vehicles just a
few years ago.
In addition, it continues to concern me that a county plan is being adopted before a soil map is available
for this county. The knowledge is helpful for evaluating risks from septic systems, conserving agricultural
lands, and other purposes. With the focus on more clustered development there is no consideration of
small organic farms which could provide very local fruits and produce with less of the impacts to others
that come with traditional agriculture. Please include a measure that will protect or give a different
status to those soils that are highly suitable for agriculture/farming. We have many steep, rocky soils
and need to conserve these higher quality soils for agriculture. That is an important resource that may
be lost unless these smaller areas of prime land are considered for agriculture.
I hope that some of the planning decisions that are being carried out at the larger level will be reflected
at the smaller scales. I saw only one reference to clustered housing. More clustered housing would help
for fire protection, wildlife corridors, and reduced use of resources. I have seen the work “infill” used in
many places in the plan and the DEIR, yet there is no definition of what is meant by this term. “infilling”
can mean filling the spaces between the distinctive communities which would undermine the decision
to select that scenario. Or it can mean encouraging the construction of a second housing unit on existing
lots. Please define the term clearly with examples of how it would be applied.

I am also concerned about the public outreach process. Most agencies contact those who have
commented on previous versions of a project to let them know of the new process. As far as I can tell,
that did not occur with this project.
The remainder of my comments address appendix B.
Please consider these species, known in Tuolumne County, for inclusion on your list.
Botrychium ascendens S2/G3 2B.3
Botrychium lineare S1/G2G3 1B.1
Botrychium montanum S2/G3 2B.1
Meesia triquetra S4/G5 4.2
In addition, please refer to Erythronium taylorii as Taylor’s fawn lily for conservation reasons.

Thank you for your consideration and your hard work.
Sincerely

Margaret Willits
P.O. Box 5082
Sonora, CA 95370

San Francisco
Water Power Sewer

525 Golden Gate Avenue, 10th Floor

Operator of the Hetch Hetchy Regional Water System

San Francisco, CA 94102
T 415.554.3265
F 415. 934-5770
TTY 415.554.3488

February 5, 2016
Tuolumne County General Plan Update and Draft Environmental Impact
Statement
Adam Paszkowski, Supervising Senior Planner
Tuolumne County Community Resources Agency
2 S. Green Street
Sonora, C A 95370
apaszkowski@co.tuolumne.ca.us

Dear Mr. Paszkowski,
Thank you for the opportunity to comment on the Draft Environmental Impact
Report (DEIR) for the Tuolumne County General Plan Update. To assist in the
preparation of the Final EIR, we are providing the following information
regarding the San Francisco Public Utilities Commission's (SFPUC) Hetch
Hetchy Regional Water System (HHRWS).
The SFPUC, on behalf of the City and County of San Francisco (CCSF),
manages land and water system infrastructure that comprises the Hetch Hetchy
Regional Water System. The SFPUC provides drinking water to 2.6 million
people in the San Francisco Bay Area. Originating at Hetch Hetchy Reservoir,
Lake Eleanor, and Cherry Lake, and spanning Tuolumne County westward to
the Bay Area, the land occupied by the HHRWS is either owned in fee or held
as a permanent easement as part of the Raker Act right-of-way. Our right-ofway lands, pipelines, power transmission lines, and infrastructure transect rural
and developed areas in Tuolumne County, including Yosemite National Park,
the Stanislaus National Forest, Big Oak Flat, Groveland, Priest, Moccasin, Lake
Don Pedro, Chinese Camp, and the Red Hills.
Edwin M. Lee

General comments on the General Plan update

Mayor

Francesca Vietor

If the County proposes to change the land use designation of a parcel near or
adjacent to the right-of-way for the HHRWS, this change should be analyzed to
ensure it does not create a potential future land use conflict relative to the land
rights or operational needs of the SFPUC. For example, where the county
proposes to increase the density of a parcel (i.e., changing from 1 dwelling unit
per five acres to six dwelling units per one acre,) the County should ensure that
this change will not overburden access roads to SFPUC infrastructure and
facilities.

President

Anson Moran
Vice President

Ann Moller Caen
Commissioner

Vince Courtney
Commissioner

Ike Kwon
Commissioner

Harlan L. Kelly, Jr.

Similarly, Hetch Hetchy Water and Power (HHWP,) a SFPUC Water Enterprise
Division, operates and maintains transmission lines on our property which
requires federal and state minimum safe clearances as specified by Ca/OSHA,
National Electrical Safety Code and California Public Utilities Commission
Services of the S a n Francisco Public Utilities C o m m i s s i o n

General Manager
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General Order 95. Please ensure land use designation changes do not create a
land use conflict related to these energized 230,000 volt transmission lines.
For your reference, we are providing three SFPUC policies in addition to our
comments, which among other policies and procedures, protect our right-ofway:
• SFPUC Right of Way Requirements
• High Voltage Power Line and Facility Right-of-Way Safety Guide
• Water Transmission Line Right-of-Way Safety Guide.
The intent of these guidelines is to avoid any use on or adjacent to our land that
conflicts with the SFPUC's free access to its lands and infrastructure.
As specified in the attached Right of Way Requirements, the SFPUC must
retain the ability to access its property to maintain, repair, replace, or install
infrastructure related to our operations. The SFPUC does not allow any
structures and limits vegetation on its property because repair or maintenance of
our water utility infrastructure may result in damage or demolition of built
improvements and/or landscaping. Project sponsors of any proposed project
over or near SFPUC easements should be made aware of the SFPUC's right-ofway requirements.
Specific comments on the analysis in the DEIR
As noted in the Utilities section of the DEIR, the SFPUC provides drinking
water to the Groveland Community Service District to serve customers in Big
Oak Flat and Groveland. We request the comments below regarding the service
and supply to G C S D be considered, and the impacts analysis updated as
necessary in light of these suggestions.
Section 4.16 - Utilities Section
The term "potable water" is used inaccurately throughout this section. Potable
water is treated water which is fit to drink. Water from a reservoir or stream is
considered raw water.
Page 4.16-4
"Because GCSD has a contract service area agreement with the San Francisco
Public Utilities Commission (SFPUC) until 2034 and is located on the
uppermost portion of their transmission system, GCSD and SFPUC estimate
that sufficient quantities of water will be available from the Hetch Hetchy
system to meet projected demands over the next twenty years, assuming a
projected growth rate of 1.0 percent per year."
Comment: The geographical position of the GCSD service area in relation to the
Hetch Hetchy Regional water system does not play a role in ensuring that
sufficient quantities of water will be available. Under drought conditions the
SFPUC expects GCSD to meet water conservation levels that may be invoked
by the SFPUC or by the California State Water Resources Control Board
(SWRCB.)
"The SFPUC system operations are designed for providing sufficient carry-over
water in SFPUC reservoirs after six years of drought."
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Comment. The HHRWS plans and operates for extended drought periods.
System analyses have been performed to ensure that the system can endure a
system design drought. This design drought surpasses the conditions of "six
year of drought". We recommend this sentence be removed.
"The SFPUC currently operates under a plan that anticipates three stages of
response to water supply shortages. These responses range from voluntary
customer actions, to enforced rationing, to a third stage response strictly
reserved for unprecedented drought periods. Due to the ongoing severe drought,
the GCSD Board of Directors adopted a Phase IV Water Shortage Emergency
and a 33% mandatory conservation level on June 3, 2015 (GCSD, 2015)."
Comment: The SFPUC "stages of response" not presented accurately, and we
believe this level of detail is not necessary, and therefore recommend that the
first two sentences above be removed. The third sentence in the paragraph, as
written, implies that the GCSD adopted conservation levels are connected to the
SFPUC "stages of response"— this is not accurate. With the first two sentences
removed, our concern related to this potential, inaccurate link would be
addressed.
Table 4.16-4
Comment: This analysis does not display any level of water conservation over a
multiple dry-year scenario. The analysis also assumes that demand levels are
not lowered due to conservation or that supply is reduced due to conservation or
rationing. These are not likely valid assumptions and therefor the impacts
analysis may be affected.
Please review the following comments regarding the Hydrology section, correct
the inaccuracies, and update the analysis accordingly. Also, there is a discussion
of the impacts of dam failures within the Hydrology section, but it is not clear
why the larger reservoirs are not included in the analysis/discussion. Please
clarify this in the Final EIR.
Section 4.9 - Hydrology and Water Quality Section
Page 4.9-3
"Gold mining within the County has been linked to the 303(d) listing of two of
its water bodies (Don Pedro Lake and Hetch Hetchy Reservoir) for mercury
contamination."
Comment: Regarding Hetch Hetchy Reservoir, this is incorrect -gold mining
has not been linked to the 303(d) listing for mercury. Similar to many high
elevation lakes and reservoirs along the Sierra Nevada crest, the scientific
literature is suggesting air deposition as a potential mercury source, which is
working its way up the food chain. This information, in part, led to the
California Environmental Protection Agency's Office of Environmental Health
Hazard Assessment to develop a statewide advisory for eating fish from
California's lakes and reservoirs, published in July 2013.
Page 4.9-3
"The O'Shaughnessy Dam, which forms the Hetch Hetchy Reservoir, is the
only dam in the County which, if breached, might cause flooding of significance
to local inhabited areas within the General Plan area."
Comment: The impacted inhabited areas are Early Intake and the Moccasin Fish
Hatchery Housing north of H W Y 120 - 17 total homes. Priest and Moccasin
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dams would have a similar magnitude of impact if there was catastrophic
failure.
Page 4.9-13
"Of the other critical facilities and high risk structures such as schools,
hospitals, and public safety facilities, only the fire station at Moccasin appears
to be within the dam inundation area below the Moccasin Reservoir."
Comment: This building was once used as a fire station at Moccasin, but no
longer serves that function. In addition, it is upstream of the dam and not in the
inundation area if there was a dam failure. Please clarify why the potential
impacts of the other SFPUC dams are not shown in Figure 4.9-1.
Finally, please add me as a recipient of the upcoming Final EIR, as well as the
following staff:
Mae Frantz, Environmental Planner
Natural Resources and Lands Management Division, SFPUC
PO Box 160
Moccasin, C A 95347
mfrantz@sfwater.org
Thank you for the opportunity to provide these comments. If you have any
questions, please contact me or Mae Frantz.
Sincerely,

Natural Resources and Lands Management Division Manager
Water Enterprise
Attachments:
• SFPUC Right of Way Requirements
• High Voltage Power Line and Facility Right-of-Way Safety Guide
• Water Transmission Line Right-of-Way Safety Guide.

Cc:

Margaret Hannaford, SFPUC
Ellen Natesan, SFPUC
Mae Frantz, SFPUC
Moccasin Records

